Toledoans for Public Trust
4114 Berwick
Toledo, Ohio 43612

April 19, 2010

Toledo Board of Education
Manhattan & Elm Streets
Toledo, OH 43608

Dear Mr. Vasquez

We ask that the Toledo Public Schools comply with campaign laws as they pertain to school
personnel, use of facilities and equal access.

ORC 9.03, Newsletters of political subdivisions, Section C - Except as otherwise provided in
division (A)(7) of section 340.03 or division (A)(12) of section 340.033 of the Revised Code,
no governing body of a political subdivision shall use public funds to do any of the following:,
subsection e, Supports or opposes the nomination or election of a candidate for public
office, the investigation, prosecution, or recall of a public official, or the passage of a levy or
bond issue.

Further, Ohio Attorney General Opinion 91-064 (attached) provides specific guidelines
regarding how public assets may be used, the use of school facilities, and equal access
requirements for those opposing a school levy issue.

It should also be noted that we have reviewed all Committee for School campaign finance
reports for the last 10 years and except for 2008 TPS has not been reimbursed for the use of
school facilities and resources from the Committee for Schools. TPS has never been
compensated for the use of their email system and phone banks. It would appear that while
district resources have been used extensively in the past, Committee of Schools except in
2008 did not reimburse TPS for their use of TPS resources.

TPS Employees: School personnel may engage in levy support activities if they are clearly
doing so on their own time and not at the direction of the board or administration.

For instance, Angela Jordan is the Committee for Schools Treasurer and is responsible for
properly recording receipts and expenditures and completing campaign finance reports.
Does she use TPS computers, email or other resources? Does she document her time spent
on these activities to assure that it is treated as personal, vacation or unpaid time?

All employees that provide assistance to the district’s levy campaigns should maintain
appropriate records to document that the time spent on the levy was not compensated by
TPS. Employee logs should be maintained.

Use of Facilities: School districts may permit levy and bond issue committees to use school
buildings to hold meetings. School districts may also permit the use of school equipment by
levy and bond issue committees and posting of signs on school property. Permission to use
the facilities may be granted only:

Pursuant to school policy;

Upon request;

With payment of reasonable fees;
When not in use for school purposes; and,
If the meeting is open and non-exclusive.



Equal Access: If a school district provides use of facilities and access to other materials to
the “Yes” campaign committee, it must also provide equal access to the resources to any
opposition campaign at the same cost for use.

We are already aware that TPS has allowed use of school phone banks on numerous
occasions to solicit support for the current income tax levy. Has TPS been compensated for
such use of public resources?

The Committee for Schools has used TPS email systems to solicit employees for
contributions and to keep employees informed of Levy Events. We maintain that this use
of public resources is not legal even if TPS were compensated for its use. Such use does not
allow for equal access and benefit by opposition campaigns. (3/18/2010 Levy Gram
attached)

Flyers announcing fund raising events are posted in all TPS buildings. These flyers should
not be posted or circulated using public resources and employees. Again, such use of TPS
resources (including the copy paper and machines used for such flyers) provides an unfair
advantage that equal access can not remedy.

At least one location, DeVeaux Jr. High is using public signage to promote the levy. In the
past this has been a constant and chronic problem. This situation should be corrected
immediately and instructions sent to all facilities to stop this unlawful use of public assets.

We also believe the Committee for Schools has held closed door organizational meetings on
school property which are expressly forbidden.

We demand that the Board and administration stop these unlawful uses of public assets.
Board members have a fiduciary responsibility to safeguard public resources assuring that
they are used solely for public purposes. It is not in the public’s best interest to allow these
activities to continue as they have during past levy campaign and which appears to be
happening again in the current campaign.

Further, the Board should issue instructions to employees regarding how, when and at what
cost public resources can be offered for use to organizations such as the Committee for
School and that such situations must also be made available to any and all levy opposition.
In fact, it may be appropriate for a board policy specifically detailing the issues discussed in
this letter.

We trust that the Toledo Board of Education and Toledo Public School administration will act
in good faith, assure compliance with all election and campaign laws, and ensure that the
district is properly compensated for the use of public resources by all political action
committees such as the Committee for Schools.

Respectfully,

Steven Flagg
Toledoans for Public Trust

CC: Toledo Board of Education members
John Foley
Daniel Romano
Lucas County Board of Elections
Lucas County Prosecutor
Ohio Secretary of State
Toledo Print and Broadcast media
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Syllabus:

modified.)
OPINION NO. 91-064
Pursuant to R.C. 3313.77, a local board of education is

authorized to permit political action committees and school levy
committees to use the telephones, postage meters, and other

- equipment and supplies under the board's control, when not in

actual use for school purposes, provided such committees request
and pay for the use of the equipment and supplies.

A local board of education may not deny political action
committees and school levy committees the use of the
telephones, postage meters, and other equipment and supplies
under the board's control, when not in actual use for school
purposes, solely on the ground that such committees have taken a
view on the passage of a school levy or bond issue not favored by
the board.

R.C. 3313.77(B) prohibits a local board of education from
permitting political action committees to hold closed
organizational meetings on schoo! grounds.

A local board of education is authorized, pursuant to R.C.
3313.77(B), upon the request and the payment of a reasonable
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fee, and subject to such regulation as is adopted by the board, to
permit political action committees. and. school levy committees
to post signs concerning a school levy or bond issue on school

" property, provided the board of education has determined that

the posting of such signs on school property promotes the welfare
of the community.

Any rule adopted by a board of education to regulate the posting
of school levy and bond issue signs on school property must be
reasonable. However, a board of education may not adopt a rule
prohibiting the posting of signs: concerning a school levy or bond

1ssue -on -school property solely on the ground that such signs

' communicate a view not favored by the board.

R.C. 3315.07(CX1) prohibits a local board of education from
publishing and distributing publicly-financed materials supporting
or opposing the passage of a school levy and from compensating
individuals  employed by the board for distributing
privately-financed materials supporting or’ opposing the passage
of a school levy. However, officials and employees of a school
district may, on their own time, distribute privately-financed

-materials supporting or opposing. the passage of a school levy.

Officials. and employees of a school “district who distribute

privately—financed materials supporting or opposing the passage

‘of a school levy are not required to distribute materials which

present the opposite position.

‘To: Thomas E. Ferguson, Auditor of State, Columbus, Ohio
By: Lee Fisher, Attorney.General, December 31, 1991

you ask:

I héve before me your request-for m
property by political action committees and

1.

Do local boards of education have the .power to permit political
action committees and school levy committees to use telephones,
postage meters, equipment and supplies of the school district if
the cost of such use is recovered by the school district? If so, do

the boards of education also have the privilege to deny access to

the same school property to opposing groups and organizations?

Do local boards of education have the power to permit political
action committees to use school buildings, school grounds and
-other school property for purposes other than meetings of the
electors? . For example, may a school board permit a political

- action committee to hold closed, organizational meetings on

school property?

Do local boards of education have the power to permit political
action committees and school levy committees to post signs on

school property? Do they ‘have the privilege of selectively
allowing -the posting of signs? If they do not have the power to
permit the posting of such signs, do they have the duty to remove
any signs which are posted?

Are school efficials and employees permitted to publish and
distribute' publicly—financed newsletters and other printed
materials which contain statements advocating the passage or
~defeat of a school levy? Are school officials permitted to
distribute such literature if it is paid for by private sources? If
they - choose to distribute such literature in their official
capacities as school officials, are ‘they also required to distribute
literature which reflects opposing viewpoints? -

December 1991

y-opinion concerning the use of school
school levy committees. Specifically,
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L Use Of Schoot Equipment And Supplies By Political Action -
. " Committees And School Levy Committees

A- A Board. Of Education May Authorize The Use Of School
- Property : S ‘

.. A board of education may exercise only those powers expressly granted by -
statute, State ex rel. Clarke v. Cook, 103 Ohio St. 465, 134 N.E. 655 (1921), and
those powers necessarily implied by any 'such express grant. See State ex rel. Hunt
v. Hildebrant, 93 Ohio St. 1, 112'N.E. 138 (1915) (syllabus, paragraph four), aff'd
sub nom. In re-Davis v. Hildebrant, 241 U:S. 565 (1916); CADO Business Systems of
Ohio, Inc. v. Board .of Edue., & Ohio App. '3d° 385, 457 N.E;Zq 939 (CUyahqga County

3313.75—.78, expressly authorize the use of school property for holding meetings.
Specifically, R:C. 3313.77 provides ini relevant part: :

The board of educjati.cm of any-_city, exempted village, or local

property under its control, when not in actual use for school purposes,
for any of the following purposes: = - .- )

“ {B) Hb‘l-ding»e‘ducatibnal‘,’ religious, civic, social, or recreational
.meetings and entertaininents, “and for such other purposes as promote
the " welfare .of the comimunity; provided such meetings ' and
entertainments shall be nonexclusive and open to the general publicf.]
(Emphasis added.)

"property" under the board's control, when not in actual .use for school piirposes, for
-holding meetings.of political action committees and school levy committees.
_ The term "property” is not defined in R.C. 3313.77. However, R.C. 1.59,
which sets forth definitions for several. terms commonly used in the Revised Code,
provides in parl: "As used dn any statute, unless another definition is provided in
such statute or a related statute:.... {E) -'Property’ means real ‘and personal
‘property." See also R.C. . 2901.01(J)(1). ("fals used in the Revised Code: |
_ 'Property’ means any property, real or. personal, tangible or intangible, and any
‘interest or license in such property™). Moreover, Black’s Law Dictionary 1217 (6th
ed. 1990) defines "personal property" as "everything that is the subject of ownership,
hot coming under denomination of real estate" Thus, telephones, postage meters
and other equipment and supplies under- the -board's control are personal property,

have acquired a technical or particular meaning, whether'by legislative definition or.
otherwise, shall be construed accordingly"). Accordingly, a‘local board of education
is authorized, pursuant to'R.C. 3313.77, to ‘permit, subject to the regulations of the
board, political action committees and school levy committees to use the telephones,
postage meters, and other equipment and supplies under ‘the' board's control, when
not in actual use for school purposes, provided such committees request and pay for
the use of the equipment -and supplies. 1 See, e.g., 1974 Op. Att'y Gen. No,
74-086 (syllabus) ("[a] municipality and a board of. €ducation. may jointly sponsor a
program through which warm meals are sold to senior citizens at approximately
actual cost in a school cafeteria"). :
—_ e

R.C. 3313.77 requires the paymént of a reasonable fee for the use of the
equipment and supplies, no public funds are used. Therefore, R.C.
3315.07(C)(1) . does not prevent a board from permitting the use of the

equipment and supplies under the board's control, when not in actual use for
school purposes. : '
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B. - A-Board Of Education May Not Deny Use Of School Property To
Committees Solely On The Ground That They Oppose The
Passage Of A School Levy . : -

In your first question you also ask, if a local board of education has the
power to permit political action committees and school levy committees to use the
telephones, postage meters, and other equipment and supplies under the board's
control, may the board deny the use of this property to committees opposing the -
passage of a school levy or bond issue. The United States. Supreme Court has
examined the constitutionality of a governmental entity favoring one viewpoint over
all other points of view on an issue by granting the use of public property to only

. those espousing the favored view. The Supreme Court has concluded that:

[Ulnder the Equal Protection Clause, not to mention the First
Amendment itself, government may not grant the use of a forum to
people whose views it finds acceptable, but deny use to those wishing
to express less favored or more controversial views. And it may not _
select which issues are worth discussing or debating in public
facilities. .There is an "equality of status.in the field of ideas,"[2]
and government must afford all points of view an equal opportunity to
be heard. Once a forum is opened up to assembly or Sspeaking by some
groups, government. may not prohibit others from assembling or
speaking on the basis of what they intend to say. Selective exclusions
from a public forum may not be based on content alone, and ‘may not
be justified by reference to content alone. (Emphasis added.) -

Police Dept. of the City of Chicago v. Mosley, 408 U.S. 92, 96 (1972); accord
Members of City Council v. Taxpayers for Vincent, 466 U.S. 789 (1984);
Bonner-Lyons, v. School Comm. of the City of Boston, 480 F.2d 442 (1st Cir. 1973);
Buckel v. Prentice, 410 F. Supp. 1243 (S.D. Ohio 1976), aff'd, 572 F.2d 141 (6th
Cir. 1978). ‘ . .

The United States Supreme -Court, has, thus, held. that the First and
- Fourteenth' Amendnients to the United States Constitition prohibit government from"
granting the use of public property to individuals and groups whose views it finds
acceptable, while denying use to those individuals and groups wishing to express a
less favored view. Accordingly, a board of education is not authorized to deny
political action committees and school levy committees the use of the telephones,
postage meters, and other equipment and supplies under the board's control, when
not in actual use for school purposes, solely on the ground that such committees have
taken a view on the passage of a school levy or bond issue not favored by the board.

H. A Board Of Education Is Not Authorized To Permit Closed
Organizational Meetings On School Grounds T

Your second question asks whether a local board of education has the power
to permit political action committees to use school buildings, school grounds and
other school property for purposes other than meetings of the electors. Specifically,
you ask: "[MJay a school board permit a political action committee to hold closed,
organizational meetings on school propertyf.]"

As noted, R.C. 3313.77 authorizes a local board of education to permit
political action committees to use school grounds and property, when not ‘in actual
use -for school purposes, for the holding of educational, religious, civic, social, -or-
recreational meetings. The meetings authorized by R.C. 3313.77(B), however, must
"be nonexclusive and open to the general public." Where the intentions of the
General Assembly are plainly and unambiguously set forth in an enactment, further
recourse to any intrinsic aids of statutory construction to determine legislative
intention is unnecessary. Provident Bank v. Wood, 36 Ohio St. 2d 101, 105-06, 304
N.E.2d 378, 381 (1973). The language of R.C. 3313.77(B) clearly indicates that the

2 "A. Meiklejohn, Political Freedom: The Constitutional Powers of the
People 27 (1948)." Police Dept. of the City of Chicago v. Mosley, 40
U.S. 92, 96 n.4 (1972). » :
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‘OAG 91064 Attorney General - - 2-308

ind, therefore, that a local board of education is Hot authorized to
permit political action committées to hold clesed organizational Hieetings on school
grounds. ) .

HI. Posting Of Signs On School Prop_grty- ’
A. A Board Of Education May Achoﬁze The Posting Of Signs On

General Assembly intended that meetings held on school grounds be opeti to the
general public. I'fin

School Property” ‘ .
Your third question asks whether local boards of education have the power to
permit political -action -committees 'anq school levy committees to post signs3" on

(1918) (per curiam) lelvety officer of this state or any" subdivision thereof not only
has' tthe authority but -is required to exercise an intelligent. discretion in the
perfornrance of his official dqty’-’). Accor_dingly, if a local board. of education

property.

B. Board of Education May Regulate The - Posting - Of Signs On
" Schiool Property S ’

In your third question you also ask, if-a local board of education has the
power to ‘permit political action committees and school levy committees to post
signs concerning a school levy or bond issue on schootl broperty, may the board
regulate the posting of such signs. As previously concluded, R.C. 3313.77(B)
empowers. a-board of education, "subject to such regulation as is adopted by such

property. o b

Any rule adopted by the board of education, however, must be reasonable,
erally Brannon v. Board of Educ., 99 Ohio St.- 369, 124 N.E:2d 235 (1919).
In addition, the First and Fourteenth Amendments to the United States Constitation
prohibit a board of education from adopting a ruje regulating the posting of signs
concerning a school levy or bond issue on school Property solely on the ground that

3 I assume, for purposes of this opinion, that the signs in question
concern a school levy or bond issue. )




2-309 ’ 1991 Opinions OAG 91-064

such signs communicate a view- on the passage of a school levy or-bond issue not
favored by the board. See Police Dept. of the City of Chicago v. Mosley; Members
of City Council v. Taxpayers for Vincent; Bonner-Lyons v. School Comm. of the City
of Boston; Buckel v. Prentice. See generally 1988 Op. Att'y Gen. No. 88-001 (a
religious instruction released-time policy adopted by a board of education pursuant
to R.C. 3313.20 and R.C. 3313.47 must comport with the. provisions of the United
States Constitution and the Ohio Constitution).

IV. Publication And Distribution Of Materials Concerning The
Passage Of A School Levy ‘

A A Boérd Of Educaﬁon May Not Financially Contribute To The -
Support Of Or Opposition To The Passage Of A School Levy

Your final question asks whether a board of education is permitted to publish
and distribute publicly-financed newsletters and other printed materials supporting
or opposing the passage of a school levy, and whether officials and employees of a
board of education are permitted to distribute privately-financed materials
supporting or opposing the passage of a school levy. Pursuant to R.C. 3315.07(C)(1),

‘Except as otherwise provided in division (C}2)? of this section,
no board of education shall use public funds to support or oppose the
passage of a school levy or bond issue or to compensate -any school
district employee. for time spent on any activity intended to influence
the outcome of a school levy or bond issue election. (Footnote added.)

The language of R.C. 3315.07(C)1) is plain and. unambiguous. Accordingly, I
conclude that R.C. 3315.07(C)(1) prohibits a local board: of education from publishing
and distributing publicly-financed materials supporting or oppesing. the passage of a
schoot levy.- Cf. 1920 Op. Att'y Gen. No. 1532, vol. lI, p. 915 (syllabus) ("[bloards
of education are without authority. to expend public funds in printing and mailing to
each taxpayer literature and advertising matter in favor of any proposition to be
voted upon by the electors at an election called by such board of .education™).

It is also .apparent that R.C..3315.07(C)}1) prohibits a local board of
education from compensating its officials and employees for distributing
privately—financed materials supporting or opposing the passage of a school levy.
Since this prohibition only applies to compensation, it may be inferred that board
officials and employees may perform this activity when they are not being
compensated by the board. See generally Ohio Savings & Trust Co. v. Schneider,
25 Ohio App. 259, 262, 159 N.E. 338, 339 (Tuscarawas County 1927) ("[clourts must
not read into a statute that which does not appeas therein. It is presumed that the
lawmakers placed in the statute all that was intended").

The language of Ohio Const. art. I, § 11 supports this inference. This section
in part provides that "[ejvery citizen may freely speak, write, and publish his
sentiments on all subjects, being responsible for the abuse of the right; and no law
shall be passed to restrain or abridge the liberty of speech, or of the press." See
also U.S. Const. Amend. 1. The officials and employees of a bodrd of ‘education,
thus, have - a constitutionally granted right of free spéech. These individuals,
therefore, may, on -their own time, distribute privately-financed materials
supporting or opposing the passage of a school levy.® "

5 R.C. 3315.07(C)(2_) authorizes a board of education to

permit any of its employees to attend a public meeting during his
regular working hours for the purpose of presenting information
about school finances and activities and board actions, even if
the purpose of the meeting is to discuss or debate the passage of
a school levy or bond issue.

6 My consideration of the question of whether an official or employee of
a school district may distribute materials concerning a school_l_evy does not
constitute an opinion on the applicability of the ethics provisions of R.C.
Chapter 102. Pursuant to R.C. 102.08, the authority to render_advisory
opinions on the provisions of this chapter is vested in the Ohio Ethics

December 1991
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B.  Officials And Employees Of A School District Are Not Required
To Distribute Opposing Views On The Passage Of A School Levy

R addi'tion.‘to ,'the foregoing you also ask if officials. and employee_s of a
-school “district choose -to - distribute privately-financed- materials supporting: or

opposing the passage -of a school levy, are they also required to distribute materials- .

which present the opposite position. I note -that there is no statutory provision
requiring an individual who distributes materials supporting or opposing the passage

of a:school levy to distribute materials which present the-opposite position. To the .

contrary, Ohio Const. ast. I, § 11 grants an individual the right of frée speech, which
includes the right to choose what view one will espouse. . Consequently, I find that
officials- and. employees of -a ‘school distiict ‘who distribute privately—financed
materials supporting or opposing the passage of a school levy are not required to
distribute materials which present the opposite position. .

V.  Conclusion
~ Based upon the foregoing; it is my op-i_nion,,and you are hereby advised that: -

1. Pursuant to R.C. 3313.77, a local board of education is
- authorized to permit ‘political action committees and school levy
committees. to use ‘the telephones, postage meters, and other
equipment and-supplies under’ the board's control, when not in
actual use for school purposes, provided such committeesrequest

and pay for the'use of the.equipment-arid supplies.”

2 A’ local board -of - education ‘may not deny political action
- committees and ‘schiool ' levy - committees the use of ‘the
- telephones, - postage: ‘meters, -and ‘otherequipment and supplies
under -the board's «control, when not in actual ise. for school
~-purposes, solely on.the. ground.that sich committees have taken'a
view on the passage of a school levy. or-bond ‘issue fiot ‘favored by

" theboard. . o . 0 T C ‘

. 3., R.€. 3313.77(B) prohibits  a local- board of..education from
permitting ~“political . action- -committees -to" hold- closed

" ‘organizational-meetings on school ‘grounds. Lo
‘4. A local board of edication. is ‘guthorized, pursuant to R.C.
3313.77(B), .upon the request and.'the. payment of a reasonable
fee, and subject 10 such regulation as is adopted by the board, to
permit political action committees and sehool levy committees
to post signs coricerning 'a school levy or bond issue on school
property, provided the board of education has determined that
the posting:of such signs on school property promotes the welfare

* of the community. . .

5. Any rule adopted by a board of education to.regulate the posting
.. of school levy and bond issue signs on school property must be -
- reasonable. However, a board of edication may not adopt a rule
prohibiting the posting of signs concerning a school levy or bond
issue’ on school property solely on.the ground ‘that such signs
communicate a view not favored by the board.

6. R.C. 3315.07(CX(1) prohibits a local board of education from

) publishing and distributing publicly-financed materials supporting

or opposing the passage of a school levy and from compensating

" “individuals employed by the ‘board - for distributing

- privately~financed materials supporting or opposing the passage

*. of a school 'levy. ‘However, officials'and: employees of a school

“district- may, on' their ‘own' time, ‘distribute privately-financed
materials supporting or opposing the passage of a school levy.

Commission. In -light of this express. statutory grant of  power, my
-predecessors have held that it is inappropriate for the Attorney General to
render opinions on these statutes: 1989 Op. Att'y Gen. No. 89-037 at 2-167;
. 1987 .Op: Att'y Gen. No. 87-033 (syllabus, paragraph three). '
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Officials and employees of a scliool district who distribute
privately—financed ‘materials supporting, or opposing the passage
of a school levy are not required to distribute materials which

present the opposite position. - » L




(Ema” Sent tO evervone@tps.orq)
LEVYGRAM - 3/18/10

ISSUE 3 - 0.75% EARNED INCOME TAX

Toledo Public schools is facing a $30 million dollar deficit for the 2010-2011 school
year. To help offset the deficit, the District has placed a 0.75% Earned Income Tax Levy
on the ballot for May 4, 2010. The Earned Income Tax Levy will generate $18.2 million
per year. With the passage of Levy Issue 3, the District will still be forced to cut $17 %
million to balance the budget. Here are some facts:

e Issue 3 does not tax: pensions, unemployment, and earned interest from
investments.
« Will cost average worker who makes $34,000 a year $255 or 69 cents a day.

1 MILL CLUB NEEDS YOUR SUPPORT

TPS cannot use Public dollars to fund levy campaigns. The Committee for Schools has
traditionally relied on its Employees, Community Members and Business Partners to help
raise the funds needed to run a successful campaign. The Committee for Schools is
asking each employee to contribute .001 of their salary. For example, if you make
$50,000 per year, you are asked to donate $50 to the Committee for Schools. All
contributors will receive a 1 Mill Club pin.  The One Mill Club has been endorsed by
ALL unions. Please send your contributions to: The Committee for Schools, Attention
Sue Shasteen, Payroll — Room 2, Thurgood-Marshall Building .

TREASURER DIVISION’S FUNDRAISER

Attached you will find a Levy Fundraiser by the Treasurer’s Division. This is an
opportunity to purchase TPS wear and support the Committee for Schools. All orders
are due by Friday, March 26, 2010.

WE NEED YOQOU!

In order to run a successful campaign, we will need many volunteers to assist in phone
banks, literature drops, and media events. Here are some events we need your help with!

Phone Banks — April 5-8 — 5:30-7:00 p.m. — Thurgood Marshall Building

Although we are on Spring Break this week, it is the start of early voting and absentee
voting, which may be up to 20% of the total vote. The Committee for Schools will be
calling voters asking for their support as their absentee ballot is mailed.



Literature Drops: April 17 — Start, Scott, Libbey
April 24 — Bowsher, Rogers, Waite
May 1- Woodward

This is a crucial time for TPS students, parents and staff. Please do all you can to
support Issue 3 with your Resources, Time and Public Support! Please e-mail Jim
Gault at: J.gault@tps.org or Lonny Rivera at lonny.rivera@tps.org and let them
know when you can help.







